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[Abstract:  Madison Henry died intestate in 1919, before women could vote, inherit, or own 

separate property from a husband or male heirs.  In 1935, the Henry women still living in 

Tennessee filed suit to let the courts decide settlement of the family estate.] 
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Mary Mackie  Et al vs Burf Henry  Et al 

Court case 1935 

 

Overview  

 

Madison Columbus Henry died in 1919 without a will to direct the disposition of the family farm 

and personal property. Madisonôs death occurred before women could vote or own separate 

property from a husband or male heirs.  By 1935, when Madisonôs son, Burford Henry and his 

family were living on the Henry farm, some inheritance and womenôs rights laws had changed 

and others were in the process of changing. In light of the ongoing legal transition ï changing 

and often conflicting laws ï the Henry women still living in Tennessee filed a lawsuit to let the 

court decide the equitable settlement of the family estate.  

The successful struggle culminating in womenôs suffrage in 1920 launched a two decade legal 

effort to improve womenôs rights in other areas. This was a major issue in the 1920s and 1930s 

and was widely covered by radio and newspapers of the day. This Henry family lawsuit was one 

of hundreds of similar legal challenges of the time.       

 

Some of the major issues adjudicated in the Henry lawsuit were: 

1.  Who owned the property after Madison died? 

2.  Was A Z. Henry a legal heir or only a widow with Homestead and Dower rights? 

3.  Were Madison Henryôs children all heirs or only the males? 

4.  Had the family members in Indiana legally abandoned the property and their rights to it? 

5.  How did the statute of limitations affect the case? 

 

Significant dates relating to the case: 

 

1893: Madison Henry purchased the initial 70 acres for $200. 

1897: Madison purchased an adjoining 40 acre parcel for $125. 

1919: Madison died on June 27, 1919. 

1919  In September A.Z. and eight of her children moved to Indiana joining two already there. 

1919  to 1929: the Henry farm not occupied. 

1929: Madison Henryôs son, Burf Henry, his wife Mattie, and their four children J.  L., Basil, 

Murrell, and Ruth move onto farm. 

1935: Mary Mackie, Et al, file lawsuit. 

 

Federal and State of Tennessee law and changes in law relating to the court case: 

 

The law in 1890ôs to the mid 1920ôs in Tennessee: 

--Women did not have the right to vote until the 19th amendment was ratified in August 1920, 

more than a year after Madison died.   

--The husband, at the moment of marriage, was fully vested in a life estate in all of the wifeôs 

real estate as well as an absolute interest in all her personal property.   

--No corresponding rights in the husbandôs real estate or personal property arose to the wife. 



 

3 

 

--The husband not only had full use of his wifeôs real property during the marriage but at her 

death could also claim his right of curtesy ï a life estate in all his wifeôs freeholds of inheritance.   

--No law required husband to provide for family.  

--Husband was guardian of the children. 

--Following English Common Law, real property passed to the oldest available son or/alternately 

through male heirs by partible inheritance in which the sons receive approximately equal gifts of 

land. No land transferred to daughters. 

--Wifeôs only right in deceased husbandôs real estate was inchoate (initial) dower. 

(Dower= the part or interest of a deceased manôs real estate allotted by law to his widow for her 

lifetime. (Only for her lifetime ï at her death reverts to deceased husbandôs male heir.) Also 

called dowry. Usually one third interest in the land or product of land but not necessarily 

including house.) 

(Homestead=The homestead interest a wife takes at the death of her husband is similar to 

dower. The difference is homestead includes the dwelling, while dower does not necessarily 

include the dwelling. As a practical matter, dower is usually expanded to include homesteadðas   

it was in this caseðand not separately adjudicated.)  

 

1920 to 1935 changes in law: 

--Womenôs suffrage. Nineteenth amendment ratified in 1920 gave women the right to vote. 

--Women make legal progress towards owning separate property although in Tennessee it is not 

complete by 1935: Tennessee legal system still chipping away through precedent cases. 

--Womenôs inheritance rights were being tested by court cases. 

 

Narrative  

Madison Henry died in 1919 and consequently A.Z. Henry moved to Indiana with her eight 

remaining children that were living at home.  The two properties that made up the Henry family 

farm in Tennessee remained unoccupied until Burford Henry, with A.Z. Henryôs blessing, moved 

his family onto the farm in 1929.  In early 1935, Mary Mackie and the other three Henry sisters 

still living in Tennessee (Emily Day, Ada Farley, and Hattie Polston) filed a lawsuit against 

Burford Henry plus the 10 siblings that had moved to Indiana. 

The Complainants asserted that Burford Henry did not have sole right to the property and that it 

should be divided among the siblings still living in Tennessee or sold and the proceeds divided 

among the rightful heirs. 

The Complainantôs rights were claimed on the following assertions: 

1. A.Z. Henry did not own the property. Under law in 1919, A.Z. had homestead and dower 

rights but was not an heir to the farm.   

2. Tennessee law was changing and the oldest son was no longer the clear inheritor of 

property. Of course, Burf wasnôt the oldest son but he was the oldest son living in 

Tennessee with an interest in the property. 
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3. A.Z. Henry and the other family members living in Indiana and elsewhere had abandoned 

the property in Tennessee and the family members still in Tennessee had not. 

4. Burford Henry had lived on the property for five years and if allowed to live there 

uncontested for a total of seven years the Statute of Limitations would expire and he 

would become the sole legal owner of the property based on unchallenged adverse 

possession. (Although still subject to the Homestead and Dower rights of A.Z.) 

Statute of Limitations: expiration of time to initiate a lawsuit.  There is a limitation on the time 

within which a lawsuit must be filed.  The law will not allow a person to ñsit on a right forever.ò  

They must either assert that right within a given period of time or lose the right to ever assert it. 

The law in Tennessee provides that legal demand within the period will suspend the statute of 

limitations. Under the statute of limitations of Tennessee, the running of the statute can only be 

stopped by actual suit. As a practical matter in this case, if A.Z. Henry allowed Burf peaceful 

and uninterrupted possession of the land for seven years and upwards, such possession is, by the 

statute of limitations of Tennessee, forever a legal bar against the action of another claimant. 

The Defendant(ôs), Burf Henry  (Et al) legal claims to the property based on changing and 

conflicting laws:  

1. Burfôs possession of the farm was authorized by A.Z. who owned the property.  

2. Burf, by law, could and did (through his action of moving on to the property) have rights 

to claim the property because he was the oldest male heir living in Tennessee.  

The Henry family was not alone in the legal limbo of the time. Lawsuits of this nature were very 

common in the late 1920s and 1930s in Tennessee as well as other states. Newspapers of the time 

were full of the changing nature of womenôs right and family inheritance rights. The Henry 

siblings didnôt think up these charges and counter charges by themselves. Once attorneys 

became involved, lawyers, being lawyers, opened various and more or less standard legal 

arguments in court in their effort to win.    

Legal questions for the court. 

1.  Who owned the property after Madison died? 

2.  Was A Z. Henry a legal heir or only a widow with Homestead and Dower rights? 

3.  Were the children all heirs or only the males? 

4.  Had the family members who moved to Indiana abandoned the property and their rights to it? 

5.  How did the statute of limitations effect the case? 

 

The legal questions were complicated and highly intertwined.  Should the questions be decided 

on the existing laws when Madison died in 1919 or should they be decided by the changing laws 

morphing into effect but not yet legal precedent at the time of the lawsuit in 1935?  A.Z. Henry, a 
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woman, had no legal right to own property in 1919 but she did in 1935. A.Zôs name was not on 

either of the deeds purchasing the farm. This was common practice of the time when purchasing, 

however, the wives of both sellers are listed on the deeds.  This occurred in 1919, because 

women signed a deed of sale only to show they relinquished their dower rights and not to 

transfer ownership. The male was the sole owner and did not need his wifeôs signature to 

purchase property but he did to sell it clear: not subject to her dower. Further, it was A.Zôs 

family that had furnished the purchase money to buy the real estate.  Madison did not contribute 

any money to either purchase although he became the sole owner.  By law in 1919, Madison 

owned the property outright and his oldest male heir or heirs would have the right of 

inheritance.  By 1935, A.Z. would have been able to own the property in her name alone or to 

have joint ownership with Madison. 

Going to court was no guarantee the legal questions would be decided by the early or the 

changing law. Tennessee court actions on individual cases reflected a mix of decisions based on 

how each judge viewed precedent in his jurisdiction over the last decade or two. 
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Original Bill, filed April  16th 1935, W.L. Swallows 

Mary Mackie Et al  

vs 

Burf Henry Et al  
 

 

To the Honorable A.F. Officer 

Chancellor and Clerk holding Chancery Court at Cookeville, Tenn.  

 

The bill of complaint of Mary Mackie, Emily Day, Ida Farley citizens of White County, Tenn., 

and Hattie Polston, citizen of Putnam County, Tenn. Complainants. 

Against 

Burf  Henry, citizen of Putnam, County Tenn., and Preston Henry, Julia Henry Smith, Allie May 

Henry Phares, Dallas Henry, Pearl Henry Weaver, Fannie Henry Daugherty, EC Henry, Benton 

Henry, Terence Henry, Carl Henry, citizens of Indiana and Illinois, Defendants.  

Complainants would respectfully represent and show unto your Honor that Madison C. Henry 

departed this life intestate in Putnam County, Tenn., on the 27
th
 day of June 1919 leaving the 

following persons his children and heirs at law. To wit 

Emily Henry Day, Mary Henry Mackie, Ada Henry Farley, Elisha Henry, Burf Henry, Preston 

Henry, Hattie Henry Polston, Julia Henry Smith, Carl Henry, Fannie Henry Daugherty, Pearl 

Henry Weaver, Allie Henry Phares, Dallas Henry, Terence Henry, Benton Henry. 

Complainants would further state and show unto your Honor that said Madison Henry died 

seized and possessed of two tracks of land all lying in Putnam County, Tenn., for a full 

description of which informer is had to Exhibits marked A and B, respectfully, which are 

herewith filed as a part of this bill but not to be copied. Complaints state that Homestead and 

Dower have been assigned to A.Z. Henry the widow of Madison Henry, and that Burf Henry is 

living on the estate and administrating the estate and that no personal property of the estate 

resides at the estate.  

Complainants would further state and charge that the lands of which said Madison Henry died 

owner are so situated that they cannot be divided in kind among the heirs at law of said Madison 

Henry and that it will be manifestly to the interest of all of said heirs to have said lands sold for 

partially and distribution. 
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The premises considered complainants pray that the parties named as such in the stating part of 

this bill be made defendants hereto. The residents of the state by copy and subpoenas and the 

non-residents by publication as the law directs that the defendants appear and answer and upon a 

final hearing all the lands of which said Madison Henry died owner, except those that are 

covered by the widows Homestead and Dower, be sold under the orders and decrees of this court 

and the proceeds thereof distributed among those entitled and for such other relief as they may be 

entitled to.    

     Swallows and Bryant 

     Salrs for Complts 

 

 

State of Tennessee 

Putnam County 

Personally appeared before me W.R. Carlson-Clerk and Master of the Chancery Court at 

Cookeville, Tenn. W.L. Swallows and Worth Bryant are the solicitors for complainants who 

made oath that the facts set forth in the foregoing bill are true to the best of their knowledge 

information and belief. 

Sworn and subscribed before me April  16
th
 1935  

W.R. Carlson 
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Minutes of the Putnam County Chancellery Court. 
Hearing June 7, 1935 

 

Mary Mackie  Et al 

vs 

Burf Henry  Et al 

 

The court hearing opened with Chancellor A.F. Officer presiding.  Chancellor Officer 

acknowledged the original bill of complaint and recognized the solicitors for the complainants as 

W.L Swallows and Worth Bryant.  The solicitors for the defendants were recognized as 

Thompson and Haile.  

 

Chancellor Officer then heard open arguments to determine legal ownership of the property. 

 

Lawyers for the complainants argued that A.Z. Henry was not entitled to own property at her 

husbandôs death in 1919 and also challenge that A.Z. Henry had abandoned any rights to the 

property and moved to Indiana while the property was left unattended for10 years.  When A.Z. 

Henry allowed Burf Henry to move into the property she had no legal interest in the property 

which had been abandoned for 10 years, 7 years being the statute of limitations. 

 

Lawyers for the defendants countered the abandonment argument by pointing out that A.Z. 

Henry had authorized, indeed, encouraged her children to use the house and grounds of the 

property while it was vacant; including growing crops on the land and harvesting hardwood 

timber. Therefore, she had not abandoned the farm but intended to provide it for the continued 

use by any of her children. 

 

Further, defendant lawyers argued that A.Z. Henry is the equitable owner because the purchase 

price of both lots were paid out of her family funds and Madison Henry did not contribute any 

part of payment of said funds. 

 

Further, the defense submitted testimony that none of the heirs that are listed in the original 

complaint contributed one penny to the payment of said lands. 

 

Note: The Original Bill of Complaint was accepted as written. A.Z. Henry was not a party to the 

lawsuit and not mentioned in Bill of Complaint except to acknowledge her homestead and dower 

rights, which were not in question. Further, and especially significant, A.Z. Henry was not listed 

as an heir as she could have been under 1935 law. The defense lawyers did not challenge this 

issue; therefore her status as a potential inheritor was not brought up before the court.  

 

Court order:  

1. A.Z. Henry is the equitable owner because the purchase price of said lands was paid 

out of her (familyôs) funds and Madison Henry did not contribute to the payment of 

said lands. Further, none of the complainants contributed one penny to the payment 

of said lands. 
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Minutes of the Putnam County Chancellery Court. 
Hearing June 14, 1935 

 

Mary Mackie  Et al 

vs 

Burf Henry  Et al 

 

 

The court hearing opened with Chancellor A.F. Officer presiding and reading a motion by 

solicitors for the complainants and the defendants agreeing to wave jury trial. 

 

Court Order:  

1. Chancellor of the Court, A.F. Officer is sitting as Jury as agreed in Court by all 

parties that actual Jury is waived. 

 

Complainants lawyer argued that Homestead and Dower have been assigned to A.Z. Henry the 

widow of Madison Henry, and that A.Z. Henry has been declared the equitable owner of said 

property, however, the true inheritors of the property at Madison Henrys death were his 15 

children.  A.Z. Henry, although now declared the equitable owner, was not an heir to the 

property at the time of Madison Henrys death in 1919.  Further, she is not listed as an heir on 

the original bill of this court proceeding.  Therefore, the land or proceeds from the land legally 

belong to the heirs, Madison Henryôs 15 children, and should pass to them forthwith. 

(The term ñequitable ownerò is not the same as owner under common or statute law. As a 

practical matter it only allowed A.Z. to sign the deed if the property was sold which would also 

transfer her homestead and dower with the property.)  

 

Complainants further state and charge that the lands of which said Madison Henry died owner 

are so situated that they cannot be divided in kind among the heirs at law of said Madison Henry 

and that it will be manifest to the interest of all of said heirs to have said lands sold and the 

fundôs distributed to the heirs. 

Defendants lawyer agree that Madison Henryôs property should pass to his legal heirs at the 

time of his death, and, in 1919 at the time of Madisonôs death his legal heir was his eldest or next 

available son.  Therefore, the property should pass to Burf Henry who is the oldest son in 

Tennessee and currently in possession of said property. 

 

Defendantôs lawyer continued.  However, if it occurs that the court orders the property sold, it is 

the wish of the defendants that the proceeds pass to the equitable owner, A.Z. Henry.  However, 

if it occurs that the court orders the proceeds divided among Madison Henryôs 15 children as 

heirs, then it is the wish of the 11 defendants that their respective interests be transferred and 

assigned to their mother Mrs. A.Z. Henry as shown by exhibit number one to the testimony of 

Burf Henry filed in the cause. 

 

 



 

10 

 

Court Order:  

2. Two parcel deeds of the Madison Henry property are entered as evidence in the 

Court  as Exhibit A and Exhibit B. 

3. Each of the 15 children of Madison Henry is entitled to 1 /15
th

 the interest at 

Henryôs death. 

4. Equitable worth of Madison Henryôs property at death was $1,000. 

5. Land is situated so that it cannot be partitioned in kind and it is to the interest of all 

parties that the land be sold subject to homestead and dower of the widow. 

6. Decreed land will be sold by the Putnam County Clerk and Master subject to 

homestead and dower rights of the widow for ½ cash and 12 months credit retaining 

a lien on the property until paid. 

 

Court orders were not numbered in the Chancellery Court Minutes. They are numbered here for 

purpose of discussion.  

 

Order 3 is significant in that it recognized the then recent changes allowing women to inherit 

property on an equal basis with male heirs even though the law at the year of Madisonôs death 

(1919) would have dictated otherwise. 

 

Order 4 does not establish actual worth but is legal language to place a dollar value on A.Z. 

Henryôs Homestead and Dower rights. Property that may have a value of less than $1,000 is 

given an equitable (in this case minimum) value of $1,000 which sets the target 1/3 of actual 

value of Homestead and Dower at $330. This is not a guarantee a widow would receive $330 for 

her rights it is merely a legal tool to set a target value for a right that would otherwise be very 

difficult to value.   

 

Order 6 decrees the land be sold by the court (Putnam County, Clerk and Master) subject to 

homestead and dower rights. A.Z. Henry is not directly a party to this court case; however, 

homestead and dower can be resolved in several ways. Regardless of how resolved, homestead 

and dower settlement is a separate transaction between the buyer and the widow. It can be a 

cash payoff or an ongoing arrangement where the widow receives 1/3 of the product or value of 

production of the lands. In any case the widowôs homestead and dower right are non 

transferable and end when she dies.     
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Sale of the property 
 

 

In the fourth week of June 1935, the Putnam County Clerk and Masterôs office opened bidding 

on the 2 adjoining lots that made up the 115 acre Madison Henry Farm.  

 

In July 1935, Burf Henry submitted a bid of $300 for the farm. He paid $150 cash down and 

signed a promissory note for another $150 due in 12 months. 

 

On August 10, 1935 the Clerk and Master declared the Madison Henry farm sold to Burf Henry 

for $300 and informed the complainantsô attorneys of the sale. 

 

The complainantôs, through their attorneys, filed a petition with the court to nullify the sale to 

Burf Henry and continue to hold the bidding open. They claimed the farm was worth more than 

the court sale price. The court accepted the petition, nullified the sale to Burf Henry, and bidding 

was reopened.  

 

In late August 1935, the Cookeville Planing Mills, a hardwood specialty company, entered into 

an agreement with the Putnam County Clerk and Master to bid $610 for the Henry lands 

providing they could reach a separate agreement with A.Z. Henry to pay for her dower rights. 

Their stated intent was to attain the property for as low a bid as possible then pay the widow the 

difference between the bid price at the Clerk and Masterôs sale and $1,000 which would result in 

a $390 payment to A.Z. Henry for her homestead and dower rights. The agreement relied on the 

Cookeville Planing Mills attaining fee simple interest in the property for no more than $1,000 

total cost. 

 

After exchange of several letters between Cookeville, Rensselaer, and Danville, Illinois, (where 

Preston Henryðwho was handling the paperwork for A.Z.ðwas living) agreement was reached 

and the documents on the following pages were signed. These documents addressed only the 

homestead and dower rights of A.Z. Henry.  

 

Once the agreement was signed, the Cookeville Planing Mills gave the Clerk and Master $610 

cash for sale of the Madison Henry land. 

Then A.Z. signed a deed for the property which was held by the Cookeville National Bank until 

the Cookeville Planing Mills transferred to the bank a cashierôs check for $390 for A.Z. Henryôs 

homestead and dower rights. Once payment was made, the bank turned over the deed to the J.H. 

Whitson, copartner of the Cookeville Planing Mills. When the deed transferred to Whitson, the 

sale was complete.   
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