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[Abstract: Madison Henry diethtestatan 1919 before women could vote, inherit, or own
separate property from a husband or male héird.935, the Henry women still living in
Tennessee fileduit to let the couddecide settlement of the family esthte



Mary Mackie etavsBurf Henry Etal

Court case 1935

Overview

MadisonColumbus Henryliedin 1919without a will to direct the disposition of the family farm

and personal pr oper t lyefore Manen ceutlotedosowrdseparatdr o c c ur r
property from a husband or male heirs. By 1935, wiend i s o rBarfrd ldearpand his
family were living on theHenryfarm;,s ome i nher i t ance and womends r

and others were in the process of changmg¢jght of the ongoing legal transitiancharging

and often conflictingawsi the Henry women still living in Tennessee filed a lavigailet the

court decide the equitable settlement of the family estate.

The successful struggle culminating in womeno
effort to i mprove womeno6s r i gimthsl920nandd30b er ar e
and was widely covered by radio and newspapers of the day. This Henry family lawsuit was one

of hundred of similar legal challenges of the time.

Some of the major issues adjudicaitethe Henrylawsuit were

Who owned the property afteradison die@

WasA Z. Henryalegalheir or only a widow withHomestead anBowerrights?
WereMadisonHenryd shildren allheirs oronly the male®

Had the family members in Indiana legally abandoned the property and their rights to it
How did the statute of limitatiorsgfectthe case

abrwnE

Significant datesrelating to the case

1893: Madison Henry purchased the initial 70 acres for $200.

1897:Madisonpurchased an adjoining 40 acre parcel for $125.

1919: Madison di¢on June 27, 1919

1919 In September A.Z. and eight of her children rdagdndiangjoining two already there
1919 to 1929: the Henry farm not occupied.

1929:Ma di s o n H 8urfiHgndy,his wife Maftie, and their four children J. L., Basil,
Murrell, and Ruth mog ontofarm.

1935: Mary MackigEt al, file lawsuit.

Federal andState of Tennessee law and changes in law relating to the court case

Thelawin1 89 006s t o timTennessed 19200s

--Women dad not have the right to votantil the 19th amendment was ratified in August 1920

more thara year after Madison died.

--The husband, at the momentof marriagasf ul |y vested in a |ife est
real estate as well as an absolute interest in all her persopalty.

-No correspondi ng nedl estate & personaidpdrte ardseute theaviied 6 s
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of hi s wi f e

-The husband not only had full use
I his wifebds f

death could also claim his right of curtésg lifees at e i n al
--No law requiré husbando providefor family.

--Husbandvasguardian of the children.

--Following English Common Law, real property pabtethe oldest available son or/alternately

through male heirs by partible inheritance in which the sons receive approximately equal gifts of
land. No landransferredo daughters.

-Wi feds only right i n whechhae(aitth) dowers bandds r eal
(Dowe= t he part or interest of a deceased manos
lifetime.(Only for her lifetimg at her death revertstd e c e a s e d miale feib)alsod 6 s
calleddowry. Usually one third interesh the land or product of land but not necessarily

including housg

(Homestead=The homestead interest a wife takes at the death of her husband is similar to

dower. The difference is homestead includes the dwelling, while dower does not necessarily

include the dwelling. As a practical mattetower is usually expanded to include homesiezsi

it was in this cas@ and not separately adglicated.)

1920 to 1935changes in law

--Wo me sulfrage Nineteentramendmentatified in 1920 gave women the right taote.
--Women make legal progress towards owning separate property aliihoDgimnessee it isot
complete by 1935Tennessee legal systestill chipping away through precedent cases.
-Wo me nds i nh everebeiagnestety courtgchsess

Narrative

Madison Henry died in 1919 and consequeAtly. Henry moved to Indiana withereight

remaining children that were living at home. The two properties that made up the Henry family

farm in Tennessee remained unoccupied until Burford Hevith A . Z . Henr yndoved bl es s
his family onto the farm in . In early 1935, Mary Mackie and the other three Henry sisters

still living in Tennessee (Emily Day, Ada Farley, and Hattie Polditag a lawsuit against

Burford Henry plus the 10 siblingsahhad moved to Indiana.

The Complainants asserted that Burford Henry did not have sole right to the propertatand th
should be divided among the siblings still living in Tennessesmld and the proceeds divided
among the rightful heirs

The Complaina n trights were claimed on the following assertions

1. A.Z. Henrydid not own the property. Under law in 1919, A.Z. hadnestead andower
rightsbut was not an heir to the farm.

2. Tennessee law was changing and the oldestvasno longer the clear inhigor of
property.Of courseBur f wasndét the ol dest son but he

Tennessewith an interest in the property
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3. A.Z.Henryand the other family members living in Indiaarad elsewherbad abandoned
theproperty in Tennessead thefamily members still inTennessebad not

4. BurfordHenryhad lived on the property for five years and if allowed to live there
uncontested for a total of seven years the Statute of Limitations would expire and he
would become theolelegal ownerof the property based on unchallenged adverse
possessionAlthough still subject to thelomestead and @ver rights of A.Z.)

Statute oLimitations: expiration of time to initiate a lawsuit. There is a limitation on the time
within which a lawsuit must dded. The law will not allow a persan o dn = right foreveio

They must either assert that right within a given period of time or lose the right to ever assert it.
The law in Tennessee provitbatlegal demand within the period will suspend #iatute of
limitations.Under the statute of limitations of Tennessee, the running of the statute can only be
stopped by actual suit. As a practical matter in this case, if A.Z. Henry alBurégeaceful

and uninterrupted possession of the land for sgeams and upwards, such possession is, by the
statute of limitations of Tennessémevera legal bar against the action of atherclaimant.

The Def e mBdrfaHenry((6tal)legal claims to the property based on changing and
conflicting laws:

1. Burf dés possession of the farm was authori z

2. Burf, by law, could and didthrough his action of moving on to the propeftgye rights
to claim the property because he was the oldest malévieg in Tennessee.

The Heny family was not alone in the legal limbo of the tilreawsuits of this nature were very

common in the late 1920s and 1930s in Tennessee as well as other states. Newspapers of the time
were full of the changing nat ariglegs.TeefHermyo mends r
siblings didndét think up these charges and co
became involved, lawyers, being lawyers, opemethusand more or less standategal

arguments in court in their effort to win.

Legalquestiondor the court.

Who owned the property after Madison died?

Was A ZHenrya legal heir or only a widow witHomestead anbower rights?

Were the children all heirs or only the males?

Had the family membergho moved to Indianabandned the property and their rights to it?
How did the statute of limitatioresfectthe case?

arwnE

The legal questions were complicated and highly intertwined. Should the questions be decided
on theexistinglaws when Madison died in 1919 or should theydbcided by thehanginglaws
morphing into effect but not yet legal precedairihe time of the lawsuit i935? A.Z.Henry, a
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womanhad no legal right to owpropertyin 1919but shedid in 1935A.Z6 s name was not
either of the deedsurchasing the farm. This wasmmon practice of the time when purchasing,
however, the wives of bosallers are listed on the deeds. This occurred in 1919, because
womernsigneda deed of sale only tshow theyelinquisredtheir dower rightsand not to

transfer ownershipThe male was the soleowreemd di d not need his wife
purchase propertiput he did to sell it clear: not subjecther dower Further, it wasA.Z0 s

family thathadfurnished the purchase money to buy the real estataliddn did not contribute

any money to either purchaahough he became the sole own8y law in 1919, Madison

ownredthe property outright and his oldest male ha&iheirswould haveheright of

inheritance. By 1935A.Z.would have been able to owhme propertyin her namelone or to

have joint ownership with Madison.

Going to court was no guaranteeetiegal questions would be decided by the early or the
changng law. Tennessee court amson individual cases reflected a mix of decisions based o
howeachjudgeviewed precederi his jurisdiction overthe last decade or two.



Original Bill, filed April 16" 1935, W.L. Swallows

Mary Mackie Et al
VS
Burf Henry Et al

To the Honorable A.FOfficer
Chancellor and Clerk holding Chancery CourCabkeville, Tenn.

The bill of complaint of Mary MackieEmily Day, Ida Farley citizens of White County, Tenn.,
and Hattie Polston, citizen of Putnam County, Tenn. Complainants.

Against

Burf Henry, citizen of Putham, County Tenn., and Preston Henry Blelinry SmithAllie May
Henry Phares, Dallas Henry, Pearl Henry Weaver, Fannie Henry Daugherty, EC Henry, Benton
Henry, Terence Henry, Carl Henry, citizens of Indiand Illinois Defendants.

Complainants would respectfully represent and show untolonor that Madison C. Henry
departed this life intestate in Putnam County, Tenn., on thel@y of June 1919 leaving the
following persons his children and heirs at law. To wit

Emily Henry Day, Mary Henry Mackie, Ada Henry Farley, Elisha Henry, Biariry, Preston
Henry, Hattie Henry Polston, Julia Henry Smith, Carl Henry, Fannie Henry Daugherty, Pearl
Henry Weaver, Allie Henry Phares, Dallas Henry, Terence Henry, Benton Henry.

Complainants would further state and show unto your Honor that said Mddiesoy died
seized and possessed of two tracks of land all lying in Putnam County, fberantull
description of which informer is had to Exhibits marked A and B, respectfully, which are
herewith filed as a part of this bill but not to be copied. Camps state that Homestead and
Dowerhavebeen assigned to A.Henry the widow of Madison Henry, and that Burf Heisry
living on the estate aratdministrating the estate and that no personal property of the estate
resides at the estate.

Complainants wadd further state and charge that the lands of which said Madison Henry died
owner are so situated that they cannot be divided in kind among the heirs at law of said Madison
Henry and that it will be manifestly to the interest of all of said heirs to leagidasds sold for
partially and distribution.



Thepremises considered complainants pray that the parties named as such in the stating part of
this bill be made defendants heréelbe residents of the state by copy and subpoenas and the
nonresidents by publication as the law directs that the defendants appear and answer and upon a
final hearing all the lands of which said Madison Henry died owner, except those that are
covered byhe widows Homestead ambwer, be sold under the orders and decrees of this court
and the proceeds thereof distributed among those entitled and for such other relief as they may be
entitled to.

Swallows and Bryant
Salrs for Complts

State ofTennessee
Putnam County
Personally appeared before me W.R. CarSterk and Master of the Chancery Court at
Cookeville, Tenn. W.LSwallows and Worth Bryant are the solicitors for complainants who
made oath that the facts set forth in the foregoing teltiaie to the best of their knowledge
information and belief.
Sworn and subscribed before wpril 16" 1935

W.R. Carlson



Minutes of the PutnamCounty Chancellery Couirt.
Hearing June 7, 1935

Mary Mackie Et al
VS
Burf Henry Et al

Thecourt hearing opened with Chancellor A.F. Officer presiding. Chandceffarer
acknowledged the original biif complaintandrecognized the sdalitors for the complainantss
W.L Swallows andWorth Bryant. The solicitors for the defendantg&ererecognizeds
Thompson and Haile.

Chancellor Officer then heard open arguments to determine legalsiwneirthe property.

Lawyers for the complainangsguedthat AZ. Henrywas not entitled to own property at her
husbandds de adobhallenge tHaBXl Hennahadlabaandoned any rights to the
property and moved to Indiana while the property was left unattended forl0 years. \®hen A
Henryallowed Burf Henry to move into the property she had no legal interest in the property
which hadbeen abandoned for 10 years, 7 years being the statute of limitations.

Lawyers for the defendatountered the abandonment argument by pointing out tZat A
Henryhadauthorized, indegdencouraged her children to use the hoasd grounds of the
propertywhile it was vacantincludinggrowing cropson the landandharvesting hardwood
timber. Therefore, she had not aban@akthe farmbutintended toprovideit for the continued
use by any of her children.

Further, defendantawyersargued that AZ. Henry is the equitable owner because the purchase
price of both lots were paid out of her family funds and Madison Henry did not contribute any
part of payment of said funds.

Further, the defense submitted testimony that none dfding that are listed in the original
complaint contributed one penny to the payment of said lands

Note: The Original Bill of Complaint was accepted as writtAriZ. Henrywas not a party to the
lawsuitand not mentioned imill of Complaint except to &nowledge her homestead and dower
rights, which were not in questiofrurther,and especiallgignificant, A.Z. Henryvasnot listed

as an heir as she could have been under 1935 law. The defense lawyers did not challenge this
issue; therefore her status agotential inheritor was not brought up before the court

Court order:

1. A.Z.Henry is the equitable owner because the purchase price of sdahdswas paid
out of her( f a mifunds @msl Madison Henry did not contribute to the payment of
said lands.Further, none of the complainants contributed one penny to the payment
of said lands.



Minutes of the PutnamCounty Chancellery Couirt.
Hearing June 14, 1935

Mary Mackie Et al
VS
Burf Henry Et al

The court hearing opened with Chancellor A.F. Offijpersiding andeading a ration by
solicitors for thecomplainantsand the defendants agreeing to wave {ugy.

Court Order:
1. Chancellor of the Court, A.F. Officer is sitting as Jury as agreed in Court by all
parties that actual Jury is waived.

Complainantdawyer arguel that Homestead and Dower have been assigned to A.Z. Henry the
widow of Madison Henrngnd that AZ. Henry has been declared the equitable owner of said
property, however, the true inheritors of the property at Madison Henryh gesae his 15

children. AZ. Henry, althougmowdeclared the equitable owner, was not an heir to the

propertyat the timeof Madison Henrys death in 191%urther, she is not listed as an heir on

the original bill of this court proceeding. Thereforeetiand or proceeds from the land legally
belong to the heirs, Madison Heisyl5 childrenand should pass to them forthwith.

(The term fAequitable ownero i s not the same
practical matter it only allowdA.Z. to gyn the deed if the propertyassold which would also
transfer her homestead and dower with the property.)

Complainants further state and charge that the lands of which said Madison Henry died owner
are so situated that they cannot be divided in kind among the heirs at law of said Madison Henry
and that it will be manifest to the interest of all of said heiredve said lands solhd the
fundds distributed to the heirs

Defendantslawyes gr ee t hat Madi son Henryos spttheperty
time of his death, and, in 1919 at the ti me
available son.Therefore, the property should pass to Burf Henry who is the oldest son in
Tennessee and currently in possession of said property.

Defendant 6 s | awyer continued. orderstihepvoperty, sold, it is i t
the wish of the defendants that the proceeds pass to the equitable o&nederky. However,

if it occurs that thecourt orders thgroceeds divided among Madn Henrgs 15 children as

heirs, then it is the wish of the 11 defenddhéd their respective interests be transferred and
assigredto their mother Mrs. &Z. Henry as shown by exhibit number one to the testimony of
Burf Henry filed in the cause.
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Court Order:
2. Two parcel deedsof the Madison Henry property are entered as evidence in the
Court as Exhibit A and Exhibit B.
3. Each of the 15 children of Madison Hennyis entitled to 1 /15" the interest at
Henryodos deat h.
Equitable worth of riylatdeatswas$l,bDO.nr ybds prope
Land is situated so that it cannot be partitioned in kindand it is to the interest of all
parties that the land be sold subject to homestead and dower of the widow
6. Decreed land will be sold by the Putnam County Clerk and Master subject to
homestead and dower rights of the widow for %2 cash and 12 months credit retaining
alien on the property until paid.

ok

Court orders were not numbered in the Chancellery Court Mindiesy are numbered here for
purpose of discussion.

Order 3is significant in that it recognized the then recent changes allowing women to inherit
propertyon an equal basis with male heirs even t hec
(1919) wouldhave dictated otherwise

Order 4 does not establish actual worth but is legal languagéeicea dollar value o A.Z.

Henr yds Ho me s tighta Rroperty tthat iDay hagera value of less than $1,000 is

given an equitable (in this case minimum) eatd $1,000 which sets the target 1/3 of actual

value of Homestead and Dower at $330. This is not a guarantee a widow would receive $330 for
her rights it is merely a legal tool to set a target value for a right that would otherwise be very
difficult to vdue.

Order 6 decrees the land be sold by the court (Putnam County, Clerk and Master) subject to
homestead and dower rights. A.Z. Henry is not directly a party to this court case; however,

homestead and dower can t@solvedn several waysRegardless fohow resolved, homestead

and dowersettlement is a separate transaction between the buyer and the \tidawbe a

cash payoff or aongoingarrangement where the widow receives 1/3 of the priooluvalue of

production of the lands. In any case theavd6 s homest ead and dower rig
transferable and end when she dies.
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Sale of the property

In the fourth week of JunE935 the PutnanCounty Cl er k and Masterds o
on the2 adjoininglots thatmade ughe 115 acre Madison Henry Farm.

In July 1935, Burf Henry submitted a bad $300 for the farm. He paid $150 cash down and
signed a promissory note for another $150 due in 12 months.

On August 10, 1935 the Clerk and Magleclaredhe Madison Henry farreold to Burf Henry
for$300and nf or med t he compl ai.nants6é attorneys of

The compl ainantds, through their attorneys, f
Burf Henryand continue to hold the bidding open. They claimed the farmmees more than

the court sale pric&.he court accepted the petition, nullified the sale to Burf Henry, and bidding

was reopened.

In late Augustl935 the Cookeville Planing Mills, a hardwood specialty company, entered into
an agreementith the PutnamCounty Clerk and Masteto bid $610 for the Henry lands
providing they could reach a separate agreement with A.Z. Henpayfor her dower rights.

Their stated intent was to attain the property for as low a bid as possible then pay the widow the
difference between the bid pricet t he CIl er k amdi$H00Gvack woeldrésdt ins a | e
a$390payment to A.Z. Henry for her homestead and dower ridiite agreement relied on the
Cookeville Planing Mills attaining fee simple interest in the propentynfo more than $1,000

total cost.

After exchange o$everalletters between Cookevill&ensselaerand Danville, lllinois, (where
Preston Heny who was handling the paperwork for AdZwas living) agreement was reached
and the document®n the following ageswere signed These documents addressed only the
homestead andower rights of A.Z. Henry.

Once the agreement was signed, the Cookeville Planing Mills gave the Clerk and Master $610
cashfor sale of the Madison Henry land.

ThenA.Z. signed a deed for the property which was held by the Cookeville National Bank until

the Cookeville Planing Mills transferredtoh e b ank a «c¢ as hfiocerr 6. Z.h eHekn rf
homestead andower rightsOnce payment was madége bank turadover the deed to the J.H.

Whitson, copartner of th€ookeville Planing Mills When thedeedtransferred to Whitsorthe

sale vascomplete.
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JOHN H, WHITSON MORRISON L. LOWE WALTER L. WHITSON

COOKEVILLE PLANING MILLS

MANUFACTURERS OF

Hardwood Flooring a Specialty

‘Rough and Dressed Lumber

Long Distance Phone 85
Home Phone 129

Cookeville, Tennessee

Know all men by these presents that whereas a bill was filed in
the Chancery Court of Putnam County,Tennessee to sell the lands
known as the M. C. Henry land; and said land having been ordered
sold by the Clerk and Master subject to the dowery right of lirs.
A. Z. Henry, of Rensalear, Indiana, the widow of said M. C.
Henry deceasede

Now comes Cookeville Planing Mills a co-pamtnership composed of
Jo. H, Whitson, W, L. Whitson, and Morrison Lowe, and agree %o

bid on said land at the sale by the Clepk and lMaster on raised
bidding, which sale is being had in the cause of lMary Mackie

va Burf Henry; and the said Cookeville Planing lills agree to
pay,if they become the purchasers of said land, the difference
between their bid for said land and $1000.00 One Thousnad Dollars,
to Mrs. A. Z, Henry for her homestead and dowery interest in

said lands upon the execution to them of a general warrenty deed
for her sald interest in the same. One half the purchase price
at the eourt sale to be paid in cash and the balance on terms

as provided in the decree of sale; Cookeville Planing HMills
agree that when the said Mrs. A. 4. Henry executes and del ivers
to them a deed for her said homestead and dowery interest in said
land, to pay to the said Mrs. A. Z. Henry the difference hetuween
the price that they bid for said remainder interest, at said
Clerk and Master sale, and One Thousand Dollars($l.000.00).

The conditions of this agreement are binding on the Cookeville
Planing Mills only in the event that they become the purchasers

of said land at the sale by the Clerk and Master and a confirmation
of the said sale, to them, by the court, and are to pay the said
Mrs. A. Z, Henry the above agreed sum for her homestead and

dowery interest in said land, only, umpon condition that they are
the successful bidders at said sale; The said Cookeviile Planing
Mills agreeing to give One Thousand Dollars for the fee simple
title for said land; that is, they agree to purchase said land

at said sale as cheaply as they can and then to pay to lirs. A. 4.
Henry the difference as above set out and under the terms and con-
ditions as above specified.

I, Preston Henry, 1424 Oakwood Ave., Danville, Ill, RFD 71, being
authorized so to do, sign said agreement as agent for lrs. A. Z.
Henry.

1935. _
Mrs. A. Z, Henry, Cookeville Planing Mills,

Cookeville, Tennessee.
By/€1942?iﬁj?§%Zka@¢' By (2/77%Z%Zé§2§22f7/t—
“Eb by 7

Signed in duplicate this the 6th day of Sept.,
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